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28 U.S.C. § 1334 – Jurisdiction of the Bankruptcy Court   
    Regarding Certain Issues in Matrimonial Cases 

Synopsis:  The federal District Courts have original and exclusive jurisdiction 
over bankruptcy cases, and the District Court has exclusive control over the 
debtor’s property as of the commencement of the bankruptcy case.  With regard to 
civil proceedings arising under or related to the Bankruptcy Code, the District 
Courts have original but not exclusive jurisdiction.  However, District Courts can 
choose not to hear a case arising under or related to the Bankruptcy Code if doing 
so is in the interest of justice or comity.  Finally, if a District Court decides to 
abstain from hearing such a case, that decision is not reviewable. 

Cases:  In re Hilsen, 405 B.R. 49 (Bkrtcy. E.D.N.Y. 2009).    
  In re Moulterie, 398 B.R. 501 (Bkrtcy. E.D.N.Y. 2008).   
  Barber v. Barber, 62 U.S. 582 (1858) (holding that federal courts do not   
  have jurisdiction over divorce cases or alimony issues).  

 

11 U.S.C. § 101(14)(A) – Domestic Support Obligation Defined 

Synopsis:  Domestic Support Obligations include money owed to a spouse, 
former spouse, or child of the debtor, such as alimony, maintenance, or support.  
These obligations are typically set forth in a separation agreement, divorce decree, 
or property settlement agreement.  Under § 523, Domestic Support Obligations 
are nondischargeable in a bankruptcy proceeding.  Thus, a debtor remains liable 
for his Domestic Support Obligations, even those which arise after the debtor files 
for bankruptcy. 

(Also included in the definition of a Domestic Support Obligation is a debt owed 
to a governmental unit, such as debt resulting from a duty to support one’s 
dependents.) 

Cases:  In re Spong, 661 F.2d 6 (2d Cir. 1981). 
  In re Ridder, 79 F.2d 524 (2d Cir. 1935).     
  In re Peters, 133 B.R. 291 (S.D.N.Y. 1991). 

 

 



11 U.S.C. § 362(b)(2) – Exceptions to Automatic Stay 

Synopsis:  When a debtor files bankruptcy an automatic stay is generally imposed 
which prevents creditors from taking enforcement actions against the debtor or 
property of the estate, including efforts to collect money on pre-petition 
obligations.  However, for policy reasons, there are exceptions to the automatic 
stay.  For example, one who is owed a Domestic Support Obligation, such as a 
creditor spouse, has a greater need to collect than a commercial creditor would 
have.  Thus, a court may lift the stay to allow a spouse, former spouse, child, or 
governmental unit to collect money or property that is not part of the bankruptcy 
estate already set aside for other creditors. 

In addition, section 362(b)(2) allows one to begin or continue a civil action to 
establish paternity, or to establish or modify a Domestic Support Obligation, or to 
address matters of child custody or visitation, domestic violence, or the 
dissolution of a marriage, except to the extent that the dissolution proceeding 
pertains to the division of estate property. 

Although state courts determine the proper amount of alimony and support, the 
question of whether the debt sought is indeed in the nature of alimony or support 
is determined by federal law.  

Cases:  In re Hilsen, 119 B.R. 435 (Bkrtcy. S.D.N.Y. 1990). 
  In re Palmer, 78 B.R. 402 (Bkrtcy. E.D.N.Y. 1987). 
 

 11 U.S.C. § 507(a)(1) – Priorities 

Synopsis:  With regard to the order in which creditors receive distribution from 
estate property, those who are owed Domestic Support Obligations get first 
priority after costs of administration.  More specifically, Domestic Support 
Obligations owed to a spouse, former spouse, or child receive top priority, 
regardless of whether that person actually filed the claim or if the government 
filed the claim on that person’s behalf.  The relevant concern is not who filed the 
claim, but the party to whom the debt is owed.  The next priority is Domestic 
Support Obligations owed to a governmental unit.   

Any expenses incurred by the trustee in administering assets to pay such 
Domestic Support Obligations must be repaid before satisfying the actual 
Domestic Support Obligations.  This essentially provides an incentive for the 
trustee to set aside assets to satisfy Domestic Support Obligations and also 
protects trustees who do so by reimbursing them.   

Cases:  In re Moulterie, 398 B.R. 501, (Bkrtcy. E.D.N.Y. 2008). 

 

 



11 U.S.C. § 522 – Exemptions 

Synopsis:  In the interest of helping debtors get a fresh start upon filing for 
bankruptcy, certain property is exempt from the claims of creditors.  Section 
522(d) provides a list of categories of property that are exempt in a bankruptcy 
case and also allows states to opt out of the federal exemptions.  New York has 
opted out of the federal exemptions.  Examples of exemptions, some subject to 
dollar limits, are the debtor’s homestead, car, household goods and furnishings, 
jewelry, clothes, tools of the trade, medical aids, personal injury benefits, and 
qualified pensions or retirement accounts.  However, states are permitted to set 
the amounts of exemptions or to opt out of certain exemptions altogether under 
section 522(b).   

Article 10-A of New York’s Debtor & Creditor Law lays out New York’s 
exemption scheme.  (Discussed below in greater detail.) 

Cases: In re Arnold, 33 B.R. 765 (Bkrtcy. E.D.N.Y. 1983).    
 In re Hilsen, 405 B.R. 49 (Bkrtcy. E.D.N.Y. 2009).    
 In re Moulterie, 398 B.R. 501, (Bkrtcy. E.D.N.Y. 2008).  
 In re Keil, 88 R.2d 7 (2d Cir. 1937) (noting that exemption statutes are to 
 be construed liberally in favor of the debtor). 

 

N.Y.C.P.L.R. § 5206 -- Real Property Exempt from Application to 
The Satisfaction of Money Judgments 

Synopsis:  Under section 5206, also known as the “homestead exemption,” a lot 
of land with a dwelling on it is one of the types of property exempt from being 
used to satisfy a money judgment as long as the homestead does not exceed 
$50,000 in value above liens and encumbrances, and the homestead is owned and 
occupied as a principal residence.  This exemption allows debtors to claim an 
exemption for $50,000 of the value in a homestead.  However, under section 
5206(c), the homestead exemption ceases if the property is no longer used as a 
principal residence by a person for whose benefit it may so continue, except 
where the suspension of occupation is for a period not exceeding one year, and 
occurs in consequence of injury to, or destruction of, the dwelling house upon the 
premises. 

In addition, no exempt homestead shall be exempt from taxation or from sale for 
non-payment of taxes or assessments. 

Cases: In re Moulterie, 398 B.R. 501, (Bkrtcy. E.D.N.Y. 2008) (noting that courts 
 recognize the idea of constructive occupancy of the marital home when  
 the debtor spouse leaves the principal marital residence pending the state  
 court’s resolution of property rights in the residence, while the debtor’s  
 family continues to inhabit the home). 
 In re Arnold, 33 B.R. 765 (Bkrtcy. E.D.N.Y. 1983). 



 In re Rizzo, 21 B.R. 913 (Bkrtcy. W.D.N.Y. 1982). 
 

11 U.S.C. § 523(a)(5) & 523(a)(15) – Dischargeable Debt 

Synopsis:  When a debt is discharged, the debtor is no longer liable for that debt.  
Domestic Support Obligations are not dischargeable.  Consequently, the debtor 
remains liable for any debts in the nature of alimony, maintenance, or support that 
are subject to establishment in a separation agreement, divorce decree, property 
settlement, order of a court of record, or determination made by a governmental 
unit under nonbankruptcy law.  Such debt must be owed to a spouse, former 
spouse, child, child’s parent, legal guardian, responsible relative or governmental 
unit in order to be considered a Domestic Support Obligation. 

Section 523(a)(15) distinguishes debts in the nature of alimony, maintenance and 
support from other debts connected with a marital relationship, such as a property 
settlement obligation, which arises in the course of a separation or divorce.  The 
distinction plays no role in cases under chapters 7, 11, and 12.  Under chapter 13, 
however, the distinction is significant because debts in the nature of alimony, 
maintenance, or support are nondischargeable, whereas property settlement 
obligations are dischargeable. 

In addition, the issue of whether an obligation is alimony, maintenance, or support 
for the purposes of dischargeability is determined by federal bankruptcy law, not 
state law.  However, the bankruptcy court may consider the relevant state law.  
One key factor in determining whether an obligation is in the nature of alimony, 
maintenance, or support -- as opposed to being a property settlement obligation -- 
is whether the parties intended it to support the debtor’s spouse, former spouse, or 
child.  Other factors to consider are:  (1) labels in the agreement or order; (2) the 
income and needs of the parties at the time the obligation became fixed; (3) 
amount and outcome of property division; (4) whether the obligation terminates 
on obligee’s death or remarriage or on emancipation of children; (5) number and 
frequency of payments; (6) waiver of alimony or support rights in agreement; (7) 
availability of state court procedures to modify the obligation or enforce it 
through contempt remedy; and (8) tax treatment of obligation. 

Finally, the policy behind rendering Domestic Support Obligations 
nondischargeable is to ensure that the debtor fulfills his or her duty to provide for 
the well-being of his or her dependents.  In 2005, the Bankruptcy Code was 
amended to make property division obligations nondischargeable in chapter 7 and 
11 cases.  In doing so, Congress acknowledged that alimony and support are no 
longer the only methods of financially protecting spouses and children.  For 
instance, it is not uncommon for parties to trade higher support awards for greater 
property division awards that they otherwise would not have received. 

Cases:  In re Spong, 661 F.2d 6 (2d Cir. 1981). 
  Bieluch v. Cook, 216 F.3d 1071 (2d Cir. 2000).  
  In re Davis, 356 B.R. 385 (W.D. Pa. 2006). 



  In re Eisenberg, 18 B.R. 1001 (E.D.N.Y. 1982). 
  In re Kubera, 200 B.R. 13 (W.D.N.Y. 1996). 
  In re Peters, 133 B.R. 291 (S.D.N.Y. 1991). 
 

11 U.S.C. § 547(c)(7) -- Preferences 

Synopsis:  In administering the bankruptcy estate, the trustee cannot avoid a 
transfer that was a good faith payment of debt for a Domestic Support Obligation.  
Again, Domestic Support Obligations encompass alimony, support, or 
maintenance owed to a spouse, former spouse, child, and governmental unit. 

 

11 U.S.C. § 1325(a)(8) – Requirements to Confirm a Chapter 13 
Plan 

Synopsis:  Chapter 13 allows the debtor to propose his own payment plan to deal 
with both his secured and unsecured debts.  Once the court confirms the plan, the 
debtor usually makes his payments to the trustee who then distributes them to 
creditors pursuant to the plan.  Section 1325(a) lists certain requirements to 
confirm a chapter 13 plan.  For example, section 1325(a)(8) requires the debtor to 
have paid all his Domestic Support Obligations, as well as gives domestic support 
obligees the right to challenge the confirmation if the debtor has not paid his 
postpetition support.  The goal of section 1325(a)(8) is to protect the non-monied 
spouse. 

Upon satisfaction of the requirements set forth in section 1325(a), the court must 
confirm the plan.  In other words, once the requirements are met, the court does 
not have discretion and cannot reject the plan.  However, the statute does not state 
that all requirements under section 1325(a) must be met before a court can 
confirm a plan.  Rather, it merely says that if the requirements are met then the 
court must confirm the plan. 

One benefit of filing a chapter 13 petition is that there are fewer types of 
nondischargeable debts in chapter 13 cases. 

Cases:  In re Santa Maria, 128 B.R. 32 (Bkrtcy. N.D.N.Y. 1991). 

 

11 U.S.C. § 1328 – Debts Not Discharged in A Chapter 13 Case 

Synopsis:  Under 1328(a), a debtor cannot be granted a discharge unless he 
certifies that all Domestic Support amounts payable that are due before the 
certification have been paid.  Once a debtor complies with his confirmed chapter 
13 plan, certain debts will be discharged and the debtor will no longer be liable 
for them. In addition, sometimes when the debtor is unable to pay his debt due to 



circumstances beyond his control, such debt may be discharged under section 
1328(b)-(c).  

Section 1328 limits from discharge the following types of claims:  (1) postpetition 
claims filed during the chapter 13 case without prior approval by the trustee when 
such approval was reasonable; (2) debts provided for in the plan or disallowed 
under section 502 if the debtor has received a prior bankruptcy discharge in a 
prior bankruptcy case if the case was filed within the time period specified within 
section 1328(f); (3) claims filed when the debtor has not completed a personal 
financial management instructional course as described in section 111; and (4) 
claim filed after the court provides notice and a hearing on the question of 
whether section 522(q) applies to the debtor. 

A chapter 13 discharge may only be revoked if less than a year has passed since 
the discharge was granted and the discharge was obtained through fraudulent 
circumstances. 

Cases:  In re Meltzer, 11 B.R. 624 (Bkrtcy. E.D.N.Y. 1981). 

 

NYCPLR § 5205(c) & (d) – Trust Exemption & Income 
Exemption 

Synopsis:   

5205(c) Trust Exemptions  Property held by a trustee is exempt from being 
used to satisfy a money judgment.  Such exempt property includes trusts, 
custodial accounts, annuities, insurance contracts, monies, assets or interests 
established as part of a plan qualified as:  (1) an individual retirement account; or 
(2) a retirement or other plan established by a corporation or created as a result of 
rollovers from such plans; or (3) a plan that satisfies the requirements of § 457 of 
the Internal Revenue Code.  It is worth noting, however, that this section does not 
impair any rights provided by a domestic relations order, such as maintenance or 
support.   

Also, additions made to the assets described above are not exempt if they were 
made fraudulently or within the last ninety days before the interposition of the 
claim on which the money judgment was entered. 

5205(d)  Income Exemptions  90% of the debtor’s income or other payments 
from a trust addressed in section 5205(c) shall not be used to satisfy a money 
judgment (unless that amount is unnecessary to support the debtor and his 
dependents’ reasonable needs).  Other personal property that is exempt is 90% of 
the debtor’s earnings for his personal services rendered any time after 60 days 
prior to an income execution being delivered to the sheriff or a motion being 
made to secure the debtor’s earnings to satisfy the judgment.  And finally, 
payments awarded in a matrimonial action for the support of the debtor wife or 
debtor child shall be exempt. 



Cases: In re Hilsen, 405 B.R. 49 (Bkrtcy. E.D.N.Y. 2009). 

NY Debtor & Creditor Law § 282 – Permissible Exemptions in 
Bankruptcy 

Synopsis:  An individual domiciled in New York may exempt from satisfaction 
of a money judgment the following types of property: 
 -Any personal and real property that is exempt under NYCPLR §§ 5205 
 and 5206; 
 -Insurance policies and annuities pursuant to section 3212 of the NY 
 Insurance Law; 

-Under § 3212, a debtor shall not be forced to exercise any rights in an 
annuity contract for the purpose of satisfying creditors’ claims unless 
there is evidence of fraud on the debtor’s part.  However, a court may 
order the debtor to use funds from the annuity contract to pay creditors 
in installments if doing so would be just and proper.  In determining 
what is just and proper, courts consider what amount would be 
reasonably necessary for the support of the debtor and his dependents, 
which includes factors such as the debtor's present and anticipated 
living expenses, the debtor's present and anticipated income from all 
sources, the age of the debtor and his or her dependents, the health of 
the debtor and his or her dependents, the debtor's job skills, training 
and education, and the debtor's other assets and liquidity of those 
assets. 

 -A motor vehicle not exceeding $2,400 in value above liens and 
 encumbrances of the debtor; 

-The debtor’s right to receive or the debtor’s interest in:  (a) social security 
benefits, unemployment or public assistance benefits; (b) veteran’s 
benefits; (c) disability, illness, or unemployment benefits; (d) alimony, 
support, or separate maintenance, to the extent reasonably necessary for 
the support of the debtor and his dependents; and (e) payments under stock 
bonuses, pensions, profit sharing, or similar plans or contracts on account 
of illness, disability, death, age, or length of service, with few exceptions. 
-The debtor’s right to receive, or property that is traceable to:  (a) an 
award under a crime victim’s reparation law; (b) a payment for the 
wrongful death of someone of whom the debtor was a dependent to the 
extent reasonably necessary to support the debtor and his dependents; (c) a 
payment up to $7,500 for personal injury of the debtor or someone of 
whom the debtor is a dependent; and (d) a payment for loss of future 
earnings of the debtor or someone of whom the debtor was a dependent to 
the extent reasonably necessary to support the debtor and his dependents. 
 

Cases:  In re Lyons, 381 B.R. 444 (Bkrtcy. S.D.N.Y. 2008).   
  In re Combes, 382 B.R. 186 (Bkrtcy. E.D.N.Y. 2008). 
  In re Lynch, 321 B.R. 114 (Bkrtcy. S.D.N.Y. 2005). 
  In re Moulterie, 398 B.R. 501, (Bkrtcy. E.D.N.Y. 2008). 
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